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U.S. Customs Service 


General Notice 


19 CFR Part 162 


Proposed Customs Regulations Amendments Relating to Prior 
Disclosures of Violations of 19 U.S.C. 1592 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of extension of time for submission of comments. 


SUMMARY: This document extends the period of time for the sub- 
mission of written comments from interested members of the 
public with respect to a proposal to amend the Customs Regula- 
tions relating to prior disclosure of violations of 19 U.S.C. 1592. The 
proposal clarifies the issue of when a person is presumed to have 
knowledge of the commencement of a formal investigation of a vio- 
lation. The proposed changes also would provide that a prior disclo- 
sure is precluded after any Customs officer determines that there 
is reasonable cause to believe that a violation of 19 U.S.C. 1592 has 
occurred. A notice inviting the public to comment on the proposal 
was published in the Federal Register on July 8, 1985 (50 FR 
27829). Comments were to have been received on or before Septem- 
ber 6, 1985. 

Customs has been requested to extend the comment period by 
the Customs and Tariffs Committee, Section of Administrative Law 
of the American Bar Association, so that they can discuss this 
matter and obtain approval of their comments on the proposal at 
their next Council meeting scheduled for September 28, 1985. Inas- 
much as this Committee represents a significant segment of the 
Customs Bar whose views should be considered before a final deter- 
mination is made on the proposed changes, this request has merit. 
Therefore, the comment period is being extended to October 6, 
1985. 


DATE: Comments must be received on or before October 6, 1985. 


ADDRESS: Written comments (preferably in triplicate) may be ad- 
dressed to and inspected at the Regulations Control Branch, Room 
2426, U.S. Customs Service, 1301 Constitution Avenue, NW., Wash- 
ington, D.C. 20229. 
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CoMMENTS 


All comments received in response to this notice will be available 

for public inspection in accordance with the Freedom of Informa- 
tion Act (5 U.S.C. 552) and § 1.4, Treasury Department Regulations 
(81 CFR 1.4), and §103.11(b), Customs Regulations (19 CFR 
103.11(b)), between the hours of 9:00 a.m. to 4:30 p.m. on regular 
business days, at the Regulations Control Branch, Headquarters, 
U.S. Customs Service, Room 2426, 1301 Constitution Avenue, NW., 
Washington, D.C. 20229. 
FOR FURTHER INFORMATION CONTACT: Robert J. Pisani or 
Charles D. Ressin, Commercial Fraud and Negligence Penalties 
Branch, U.S. Customs Service, Room 2338, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229 (202-566-8317). 

Dated: August 30, 1985. 

JoHN P. Smmpson, 
Director, 
Office of Regulations and Rulings. 


[Published in the Federal Register, September 9, 1985 (50 FR 36603)] 





United States Court of 
International Trade 


One Federal Plaza 
New York, N.Y. 10007 
Chief Judge 
Edward D. Re 


Judges 
Paul P. Rao Jane A. Restani 
Morgan Ford Dominick L. DiCarlo 
James.L. Watson Thomas J. Aquilino, Jr. 
~ Gregory W. Carman 


Senior Judges 
Frederick Landis 
Herbert N. Maletz 
Bernard Newman 
Samuel M. Rosentein 
Nils A. Boe 
Clerk 
Joseph E. Lombardi 








Decisions of the United States 
Court of International Trade 


(Slip Op. 85-86) 


TERUMO CORP., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 85-08-01089 
Before DiCar1o, Judge. 


MEMORANDUM OPINION AND ORDER 


Defendant moves to dismiss the complaint for failure to state a 
claim upon which relief can be granted arguing that the classifica- 
tion proposed by plaintiff is erroneous as a matter of law. 

Held: The sufficiency of an action contesting the denial of a pro- 
test does not depend upon the validity of the proposed classifica- 


tion. Plaintiff is not required to prove the correctness of its pro- 
posed classification. 


[Defendant’s motion to dismiss for failure to state a claim upon which relief can 
be granted is denied.] 


(Decided August 23, 1985) 

Stein Shostak Shostak & O’Hara (Robert Glenn White), for the plaintiff. 

Richard K. Willard, Acting Assistant Attorney General, Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office (Saul Davis) for the defendant. 

DiCar1o, Judge: Between April, 1982 and April, 1983, plaintiff 
imported merchandise invoiced as “Clirans Hollow Fiber Dia- 
lyzers,” and classified by the United States Customs Service (Cus- 
toms) under item 709.17, Tariff Schedules of the United States 
(TSUS), as “Electro-medical apparatus, and parts thereof: * * * 
Other.” Plaintiff claims that the merchandise is properly classifica- 
ble under item 661.95, TSUS, as “filtering and purifying machinery 
and apparatus * * * for liquids and gases * * * and parts thereof: 
* * * Other.” 

Defendant moves to dismiss the action pursuant to Rule 12(b\(5) 
of the Rules of this Court, alleging that the complaint fails to state 
a claim upon which relief can be granted. The Court denies the 
motion. 

When a federal court reviews the sufficiency of a complaint, the 
complaint should be read liberally, and all of its material allega- 


5 
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tions construed favorably to the plaintiff. Jenkins v. McKeithen, 
395 U.S. 411, 421 (1969). A complaint should not be dismissed for 
failure to state a claim if it alleges information sufficient to outline 
the elements of the pleader’s claim. See Kadar Corp. v. Milbury, 
549 F.2d 230, 233 (1st Cir. 1977); Sutton v. Eastern Viavi Co., 138 
F.2d 959, 960 (7th Cir. 1943). 

Defendant contends that plaintiff fails to state a claim solely on 
the ground that classification of the subject merchandise under 
item 661.95, TSUS, as proposed by plaintiff, is precluded as a 
matter of law.' In essence, defendant argues that if plaintiff's pro- 
posed classification is erroneous, a claim for relief has not been 
stated. The Court disagrees. 

In Jarvis Clark Co. v. United States, 733 F.2d 873, reh’q denied, 
739 F.2d 628 (Fed. Cir. 1984), the court held that plaintiffs dual 
burden of proving the correctness of its own classification as well 
as the incorrectness of the government’s classification was elimi- 
nated by virtue of the equity powers granted to this Court under 
section 301 of the Customs Courts Act of 1980, 28 U.S.C. § 2643 
(1982). Under the dual burden, “an importer could prevail in a pro- 
test only if it pleaded the proper alternative classification, and the 
importer carried the burden of proving the facts pleaded.” Id. at 
876. 

By vesting the Court with equity powers, Congress intended that 
the Court of International Trade reach the correct result in classifi- 
cation cases. “But the trial court cannot determine the correct 
result simply by dismissing the importer’s alternative as incorrect. 
It must consider whether the government’s classification is correct, 
both independently and in comparison with the importer’s alterna- 
tive.” Id. at 878. 

Because a claim will not always fail in the event that a plaintiff 
is unable to prove the correctness of its own classification, it would 
be incorrect for this Court to hold that no relief can be granted to 
an importer if the complaint contains an alternative classification 
which fails as a matter of law. 

What is essential to state a claim for relief is that plaintiff allege 
the government’s classification to be incorrect. The complaint im- 
plicitly does so. 

Defendant’s motion to dismiss is denied. So ordered. 


1In its memorandum in support of the motion to dismiss, defendant states: 
ee ene 5 oes Satine, We Nites of Costas 1(v) to preclude classification in item 661.95, 
TSUS, where the i imported merchandise is also classifiable in a specific provision such as item 709.17, 
met et eT ee ee en 


Therefore, iceieeeiomeie stadt ian Salted tn shail sgh ti eetnd isin eit sees 
classification under item 661. 95, TSUS, is limited by Headnote 1(v), and item 709.17, TSUS, specifically de- 
scribes the imported Dialyzers 

Defendant's Memorandum of Law in Support of Defendant's Motion to Dismiss for Failure to State a Claim 
upon Which Relief May Be Granted, at 5. 





US. COURT OF INTERNATIONAL TRADE 
(Slip Op. 85-87) 


PaGcopa TRADING Co., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 83-1-00148 


OPINION AND ORDER 
[Plaintiff's motion for summary judgment granted.] 


(Decided August 27, 1985) 

Sandler & Travis (Leonard L. Rosenberg) for plaintiff. 

Richard K. Willard, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office and Jerry P. Wiskin, United States Depart- 
ment of Justice, Civil Division, for defendant. 

Restanl, Judge: Plaintiff, an importer of Korean footwear, moves 
for summary judgment alleging that certain of its entries should 
have been deemed liquidated by operation of law at the rate of 
duty claimed by plaintiff at the time of entry.’ Defendant, United 
States, cross-moves for summary judgment arguing that this court 
lacks jurisdiction to consider the aspect of plaintiff's complaint at 
issue here because plaintiff failed to file a timely protest based on 
“deemed liquidation.” Defendant also claims that liquidation by op- 
— of law did not occur because liquidation was properly sus- 
pended. 


I 


On five occasions between August 5,.1980, and September 9, 1980, 
plaintiff entered its merchandise, moon boots and snowmobile 
boots, at the port of Seattle, Washington. At the time of each entry, 
liquidation of entries of all Korean footwear was suspended pursu- 
ant to an April 7, 1980, order of the United States Department of 
Commerce (Commerce). This suspension order, which applied to 
post-January 1, 1980, unliquidated entries, was based on an earlier 
countervailing duty order regarding Korean footwear. See T.D. 76- 
13, 10 Cust. Bull. (1975). On March 17, 1981, the countervailing 
duty order was revoked. 46 Fed. Reg. 17,014 (March 17, 1981). On 
the following day, Commerce notified the United States Customs 
Service (Customs) that liquidation of all Korean footwear entered 
on or after January 1, 1980, should proceed without regard to coun- 
tervailing duties. 

During July and August of 1981 Customs sent plaintiff computer 
generated notices that liquidation was suspended for at least four 
of the five entries.2 On February 26, 1982, Customs liquidated all 


1Plaintiff requested partial summary judgment, but the granting of plaintiff's motion fully disposes of this 
action. 

2In an affidavit, James J. Ryan, Director of the Business Systems Division, Office of Data Systems, United 
States Customs Service, stated that suspension of liquidation notices for each of the five entries were generated. 
Plaintiff, however, claims that Entry No. 274183 of September 3, 1980, was not the subject of any suspension 
notice. 
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five entries using American Selling Price (ASP) appraisement, re- 
sulting in a rate of duty higher than that proposed by the import- 
er. On May 24, 1982, plaintiff submitted a protest challenging the 
appraisement and classification of the merchandise. By letter dated 
June 18, 1982, plaintiff sent Customs a supplement to the protest. 
Copies of the protest and supplemental letter were sent immediate- 
ly thereafter to Customs’ San Francisco regional office. On July 29, 
1982, the protest was denied and the present action ensued with ju- 
risdiction asserted under 28 U.S.C. § 1581(a) (1982).* 


Il 


The first issue presented is whether or not plaintiff protested the 
February 26, 1982, liquidation in a manner sufficient to confer ju- 
risdiction upon this court to decide the “deemed liquidation” issue. 
Plaintiff's original protest requested reliquidation, alleging an in- 
correct appraisal based on ASP and an error in classifying the 
boots separately from their component liners. In the supplemental 
letter, however, plaintiff raised the issue of “deemed liquidation,” 
arguing that no ground for suspension existed after the one-year 
anniversary of each entry. Therefore, plaintiff argues, pursuant to 
19 U.S.C. § 1504 (1982), liquidation occurred by operation of law for 
each entry, and Customs’ classification and appraisement as effect- 
ed by the February 26, 1982, liquidation were invalid.‘ 

Several categories of protests are set forth in 19 U.S.C. § 1514(a) 
(1982). The categories relevant in this case are: (1) the appraised 
value of merchandise (valuation), (2) classification, and (3) the liqui- 
dation of reliquidation of an entry. A protest must set forth dis- 
tinctly and specifically each involved category. 19 U.S.C. § 1514(cX1) 
(1982); 19 C.F.R. § 174.13(aX6) (1982). Section 1514(cX(1), however, 
provides that “[nJew grounds in support of objections raised by a 
valid protest or amendment thereto may be presented for consider- 
ation in connection with the review of such protest pursuant to sec- 
tion 1515 of this title at any time prior to the disposition of the pro- 
test.” In contrast, amendments to protests which challenge differ- 
ent “decisions” from those challenged in the original protest, must 
be made within the time for filing the original protest. Here, plain- 
tiff challenges the appraisement and classification decisions as in- 


328 U.S.C.§ 1581(a) (1982) provides: 


jusive jurisdiction of civil action commenced to 
contest denial of « protein whole or in part, under section 815 of the Act of 1930. 
#19 U.S.C. § 1504 (1982) provides in part: 
§ 1504 Seaweeiatidie 
Except as provided in subsection (b) of this section, an entry of merchandise not liquidated within one 


(1) the date of en 
of 


of such merchandise; 

(2) the date of the withdrawal ofall euch merchandise covered by warehouse entry, or 

(3) the date of withdrawal from of merchandise for Se pursuant to 
al from warehouse, een ee en the filing of an entry 

shell be doomed Hauideted af the vate of duty, value, quantity, end emeunt of luties asserted at the time of 

entry be the importer, his consignee, or agent. bicocambcteadhes pootlon Saba of tds thin anties'ef faaanboion 

need not be given of an entry deemed liquidated. 
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valid due to prior liquidation by operation of law. This challenge 
fits within categories (1) and (2) of § 1514(a). The fact that plaintiff's 
new ground for protest also falls within category (3) of § 1514(a), as 
a challenge to the validity of the February 26, 1982, liquidation, is 
not dispositive. The essential fact is that the “new ground” relates 
to the original protest of the classification and appraisement deci- 
sions. See 19 U.S.C. § 1514(cX(1) (1982). 

It is indisputed that plaintiff's supplementary letter raising the 
deemed liquidation issue was submitted to Customs shortly after 
the time for filing a protest had expired, and prior to disposition of 
the protest as required by § 1514. The record here makes it clear 
that the “new ground” was before Customs for consideration prior 
to the denial of the protest. Actual consideration by the agency of a 
supplementary ground for protest was one of the reasons the court 
assumed jurisdiction in Old Republic Insurance Co. v. United 
States, 8 CIT —, Slip Op. 84-80 (July 6, 1984).° As in the Old Repub- 
lic case, plaintiff here did exhaust its administrative remedies, and 
the agency had an opportunity to review plaintiffs new argument 
prior to denial of the protest and prior to appeal to this court. 
Therefore, not only is assumption of jurisdiction proper according 
to the literal words of § 1514, but the policy obviously envisioned by 
§ 1514, of the the orderly consideration of claims, is also furthered. 
Accordingly, the court’s jurisdiction is sustained under § 1514 and 
§ 1581(a).® 


Ill 


Plaintiff's argument on the merits is that after revocation of the 
countervailing duty order, no valid basis for suspension existed and 
no legal extension was effected. Therefore, claims plaintiff, the 
computer generated suspension notices were a nullity and its en- 
tries were liquidated by operation of law on the anniversary dates 
of entry, pursuant to 19 U.S.C. § 1504. Defendant argues that be- 
cause plaintiff was on clear notice of the delay in liquidation, the 
delay was not unanticipated.” Thus, defendant argues, plaintiff suf- 
fered no harm by the continued suspension and delay of liquida- 
tion. The government also contends that plaintiff implicitly asked 
for an extension of the liquidation date by requesting Customs offi- 
cials to seek internal advice on classification. Defendant argues 
that there was an adequate ground for extension, of which plaintiff 
received notice, because the area director needed additional time to 
gather information.® 


*Old Republic is distinguishable from this case, however, because, when broadly read, the original protest 
included the “new” ground. 

enter on Ay pry ‘new ground” was not asserted for the first time in an action before this court, 28 U.S.C. 
§ 2688 (1982) and Gray Tool Co. v. eS eee oe 1983) are inapplicable. 
719 U.S.C. § 1504 was specifically designed to avoid unanticipated liquidations. See S. Rep. No. 95-778, 95th 
", 2d Seve. 3 at 31-82, reprinted in 1978 US. Code Cong, & Ad. News 2211, 2242-43. 


*Defendant’s argument that there is no statutory besis for challenge of an extension or or suspension is inappo- 
site. Plaintiff does not dispute the basis of an extension or suspension. Plaintiff claims neither existed. 
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Provisions for extension of time to liquidate and notice of suspen- 
sion appear in 19 U.S.C. § 1504(b), and state: 
(b) Extension. 


The Secretary may extend the period in which to ete 
an entry by giving notice of sucn extension to the importer, his 
consignee, or agent in such form and manner as the 

prescribe in regulations, if— 

(1) information needed for the proper appraisement or 
classification of the merchandise is not available to the ap- 
propriate customs officer; 

(2) liquidation is suspended as required by statute or 
court order; or 

(3) the importer, consignee, or his agent requests such 
extension and shows good cause therefor. 

(c) Notice of suspension. 


If the liquidation of any entry is suspended, the Secretary 
shall, by regulation, require that notice of such suspension be 
provided to the importer or consignee concerned and to any au- 
thorized agent and surety of such importer or consignee. 

Plaintiff notes a distinction between the terms suspension and ex- 
tension and argues that a suspension is merely a ground upon 
which an extension may be granted. Plaintiff also argues that it re- 
ceived no notice of extension, but only notice of an invalid suspen- 
sion. Thus, plaintiff claims that a necessary element of a valid ex- 
tension—that of notice—did not exist, and therefore Custom’s Feb- 
ruary 26, 1982, liquidation was a nullity. 

Plaintiff's argument is supported by the relevant regulations, 19 
C.F.R. § 159.12 (b) and (c), which differentiate between notice of sus- 
pension and notice of extension.® Section 159.12(b) specifically 
states that “{ijf the district director extends the time for liquida- 
tion, * * * he promptly shall notify the importer * * * that the 
time has been extended and the reasons for doing so.” No such 
notice of an extension was given to plaintiff in this case. Defendant 
argues that actual notice of the delay in liquidation renders failure 
to give formal notice of extension harmless. The Court, however, 
need not address this argument unless the question of whether 


®The relevant regulations, published at 19 C.F.R. § 159.12 (1982) provide: 
159.12 Extension of time for 
y Sl eeaneut tae £ Pe nn * - 
year 
i needed ee ee nena Customs for the or classi- 
of the ms oa by Yuan 
one vty a sae “nad comet? ig domonstenpel chee tip he import 
i i duation under foview by Customs sn 
i ae ee ae 
yep a 


vas hi agent and 
ec has ton cienieh aed Oo ot and surety on 


of an entry is suspended as required by statute or court order, 
director shall the im or the 
promptly De, importer 
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there was a proper extension or suspension, of which plaintiff could 
receive notice, is answered in the affirmative. 

There is no doubt that the statutory provision for liquidation by 
operation of law was designed for the benefit of importers. As such, 
liquidation by operation of law is a direct mandate to Customs to 
act within a specific time or to adequately extend the time to act. 
In this case, there was no adequate extension. First, defendant’s 
claim that plaintiff implicitly requested extension under 19 U.S.C. 
§ 1504(b) fails. Defendant concedes that it has no evidence that any 
official with power to do so knowingly granted an extension. 
Second, the fact that Customs’ computer issued the suspension no- 
tices is merely coincidental and of no consequence inasmuch as no 
ground for a suspension existed after revocation of the countervail- 
ing duty order. Thus, there was no proper basis for delay of liquida- 
tion in this case, and, therefore, no type of notice could eliminate 
Customs’ duty to liquidate. Therefore, plaintiff was, as a matter of 
law, prejudiced by failure to timely liquidate. 

Because the time for liquidation was not properly extended here, 
liquidation is deemed to have occurred by operation of law prior to 
the February 26, 1982 liquidation. Accordingly, plaintiff's motion 
for summary judgment is granted and Customs is directed to assess 
duties as proposed upon entry, and to refund any excess monies 
collected to plaintiff. 


(Slip Op. 85-88) 


HERAEus-AMERSIL, INC., PLAINTIFF v. UNITED. STATES, DEFENDANT 


Consolidated Court No. 81-1-00100 
Before CARMAN, Judge. 


MEMORANDUM OPINION AND ORDER 


[Plaintiff's motion for summary judgment granted in part; defendant’s cross- 
motion for summary judgment granted in part.] 


(Decided August 27, 1985) 
Fitch, King & Caffentzis (Richard C. King and James Caffentzis on the motion) 
for the plaintiff. 
Richard: K. Willard, Acting Assistant Attorney General; Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, Commercial Litigation Branch 
(John J. Mahon on the cross-motion) for the defendant. 


CarMAN, Judge: Defendant moves, pursuant to rules 52 and 59 of 
the rules of this Court, for amendment and/or rehearing (clarifica- 
tion) of this Court’s memorandum opinion and judgment of June 6, 
1985. Plaintiff consents to this motion. The Court agrees that there 
is need for clarification, therefore grants the motion and vacates 
the prior opinion and judgment, Slip Op. 85-60. 
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In Slip Op. 85-60, the Court granted plaintiff's motion for sum- 
mary judgment, but limited its holding to entry number 188,596, 
which was the only entry covered by the original summons in 
Court No. 81-1-00100. However, during the course of the litigation, 
additional entries were severed from other cases and consolidated 
with Court No. 81-1-00100, which became designated as Consolidat- 
ed Court No. 81-1-00100. All entries the subject of this consolidated 
action are thus: 


3/5/76 1/6/78 

7/2/76 1/6/78 

8/9/76 1/6/78 

8/31/76 1/6/78 

8/31/76 1/6/78 

81-1-00100 1001-8-010167 12/12/76 | 5/12/78 
82-9-01243-S ...| 1001-0-011514 4/18/81 | 7/31/81 
4/17/81 | 2/31/81 

4/27/81 | 7/21/81 


The rationale of the Court’s opinion in this case affects the dispo- 
sition of the various entries differently. It is therefore necessary for 


the Court to explain in detail the application of its holding to the 
involved entries. 


Nature of the Claim 


In this action, which originally came before the Court on plain- 
tiffs motion for summary judgment, plaintiff contends that its im- 
ported merchandise, known as “fused quartz” or “fused silica,” 
should be classified under items 540.11 and 540.41 of the Tariff 
Schedules of the United States (TSUS). The basis of plaintiff's 
claim is that the more than 300 known liquidations of entries over 
a 10 year period of like or similar merchandise classified under the 
same claimed item numbers constitutes “an established and uni- 
form practice” within the meaning of 19 U.S.C. § 1315(d) (1982) .! 
An established and uniform practice of classifying fused quartz and 
fused silica under items 540.11 and 540.41 would, according to 
plaintiff, preclude the United States Customs Service (Customs) 
from classifying the merchandise under item 540.67, TSUS, as it 
did in this case, because of the failure to follow the notice proce- 
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dures prescribed by section 1315(d) prior to deviating from the al- 
leged established and uniform practice. 

Defendant, in cross-moving for partial summary judgment re- 
specting plaintiff's section 1315(d) claim, contends that the notice 
requirement resulting from an established and uniform practice is 
predicated upon a “finding” of such practice by the Secretary of 
the Treasury.2 Defendant claims that plaintiff has failed to prove 
that a uniform practice existed, but irrespective of such practice, 
plaintiff is not entitled to relief in the absence of a finding by the 
Secretary. Defendant therefore asserts it is entitled to summary 
ag in its favor dismissing the uniform and established prac- 
tice claim. 

Defendant claims, in the alternative, that this Court lacks au- 
thority to determine whether a uniform and established practice 
existed; therefore, the case should be remanded to the Secretary of 
the Treasury to make the appropriate affirmative or negative find- 
ing. The defendant requests the Court further to certify the ques- 
tion for an interlocutory appeal pursuant to 28 U.S.C. § 1292(d\(1) 
(1982) should the Court grant any relief to plaintiff or adhere to 
the Court’s earlier decision in Heraeus-Amersil, Inc. v. United 
States, 8 CIT—, 600 F. Supp. 221 (1984) (denying defendant’s motion 
to dismiss that part of the complaint relating to an established and 
uniform practice, and holding that plaintiff may show such prac- 
tice under 19 U.S.C. § 1315(d) by actual uniform liquidations). 


Stipulated Facts 


Plaintiff imports optical grade fused quartz or fused silica at the 
ports of Newark and John F. Kennedy International Airport (JFK). 
Upon the liquidation-of plaintiff's optical types that were imported 
from Germany during March-December, 1976 and April, 1981, Cus- 
toms classified the merchandise in issue under item 540.67, TSUS.* 
In the previous period of 1968 through November, 1977, Customs 
liquidated other entries of plaintiff's same optical types under 
items 540.11 and 540.41, TSUS.* Over 300 documented entries at 


2 The Customs regulations provide that a uniform practice may also be established by publication of a ruling 
pursuant to 19 C.F.R. § 177.10(b) (1984). 
spayeeeisalijemecadge ere 68-9, provides: 


_ 
— 


Se Sen and ame eee 
540.67 Chine cyttand ghite entiagntnitin septal tistnaln, Geledaing tebiati 
‘Item 540.11, TSUS, as modified by T.D. 68-9, provides: 


Gi the mass; glass, crushed, powdered or Sint Sates tee 
ee ; all the foregoing except glass provided for in items 540.21 


1 Glas i the man 95 t silica by weight. 1.5% ad val. 
percent silica by weight............-...:ssssssssssessssesssssnerseeesses 

Item 540.41, S, as snd ting al pr renee 

Glass rods, 
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the two ports mentioned above resulted in classification and liqui- 
dation under these item numbers. All merchandise identical or 
similar to plaintiff's optical types was classified prior to December 
30, 1977, under either item 540.11 or 540.41.5 There is no evidence 
that any optical grade fused quartz/fused silica entered by plaintiff 
or any other importer was ever classified as “optical glass” under 
item 540.67, TSUS, or under its 1930 Tariff Act predecessor, prior 
to December 30, 1977. Further, there is no evidence of the importa- 
tion of merchandise identical or similar to that the subject of this 
case at any port other than Newark or JFK. 

From 1968 through November, 1977, at least five import special- 
ists at the Newark and JFK ports of entry uniformly made adviso- 
ry classifications of plaintiff's optical types under items 540.11 or 
540.41. In 1977, however, another import specialist assumed adviso- 
ry classification responsibility at JFK for plaintiff's optical types. 
This specialist made a new advisory classification which resulted in 
the change of classification to item 540.67. 

The Secretary of the Treasury or his lawful delegee concededly 
made no “finding” under 19 U.S.C. § 1315(d) of whether an estab- 
lished and uniform practice existed as to the classification of opti- 
cal grade fused quartz or fused silica. Accordingly, the Secretary 
never published, pursuant to section 1315(d), a notice of proposed 
change or practice in the classification of the merchandise at issue. 


OPINION 


In Heraeus-Amersil, Inc. v. United States, 8 CIT—, 600 F. Supp. 
221 (1984), this Court, in deciding defendant’s motion to dismiss in 
part, considered whether a uniform and established practice could 
arise from uniform classifications of like merchandise over a period 
of time which would bind Customs unless the change in practice 
was executed pursuant to 19 U.S.C. § 1315(d). The Court held that 
the plaintiff could show an established and uniform practice by 
actual uniform liquidations, even though the Secretary of the 
Treasury had made no “finding” that such a practice existed. It is 
clear that the established and uniform practice Congress contem- 
plated is antecedent to a finding. Siemens America, Inc. v. United 
States, 2 CIT 135, 138 (1981), aff'd 692 F.2d 1382 (Fed. Cir. 1982). 
The applicability of section 1315(d) is thus not necessarily depend- 
ent upon a finding by the Secretary. See Heraeus-Amersil, 8 CIT at 
—, 600 F. Supp. at 225. “In the absence of an affirmative or nega- 
tive finding, * * * the Court, when properly presented with the 
issue, may resolve it.” Jd. at —, 600 F. Supp. at 224. 


‘This stipulated fact has been further clarified in the memoranda submitted by the parties in support of 
plaintiff's motion for amendment and/or rehearing. The first entry of mercchandise liquidated pursuant to the 
new classification practice was entry number 522578. The merchandise, entered on August 6, 1976, was liquidat- 
ed on December 30, 1977, under item 540.67, TSUS. Plaintiff's protest of that liquidation, filed March 30, 1978, is 
now part of a separgte judicial action, Court No. 80-7-01138. 
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The controlling question now before the Court, then, is whether 
in light of the stipulated facts an actual established and uniform 
practice existed with respect to the classification of optical grade 
fused quartz or fused silica. In the briefs submitted in support of 
the cross-motions for summary judgment, and at oral argument, 
much of the argument of the parties was a rehash of the question 
regarding the necessity of a finding by the Secretary of the Treas- 
ury in order for an established and uniform practice to arise within 
the purview of section 1315(d). This question was previously ade- 
quately briefed and decided by the Court. See Heraeus-Amersil, 8 
CIT —, 600 F. Supp. 221 (1984). The Court adheres to the rationale 
of its prior opinion which is the law of this case.* See 18 C. Wright, 
A. Miller & E. Cooper, Federal Practice and Procedure § 4478, at 
788 (1981). 

Precedents concerning what specifically constitutes an estab- 
lished and uniform practice under section 1315(d) are unfortunate- 
ly sparse. Nevertheless, the Court can make the determination on 
a case-by-case basis according to certain guiding principles. See 8 
CIT at —, 600 F. Supp. at 225. Factors to be considered are the 
number of entries resulting in the alleged uniform classifications, 
the number of ports at which the merchandise was entered, the 
period of time over which the alleged uniform classifications took 
place, and whether there had been any uncertainty regarding the 
classification over its history. In essence, the question is whether a 
unifrom and established practice existed that would lead an im- 
porter, in the absence of notice that a change in classification will 
occur, reasonably to expect adherence to the established classifica- 
tion practice when making an importation. 

In this case, the classification of fused quartz/fused silica under 
items 540.11 and 540.41 spanned a period of at least 10 years. Over 
300 liquidations at two ports under these item numbers have been 
documented. The parties have been unable to find any evidence of 
variant liquidations during the 10-year period or earlier. On the 
basis of this large number of past entries over the long time period 


*The Court gleaned that Congress, in codifying a then-existing administrative practice by enacting section 
1315(d) “was attempting to lend certainty to the importing process. The importing community is thus aided by 
the provision’s remonstrance that an established and uniform practice not be changed absent public notice. [Ci- 
tation omitted.]’ Heraeus-Amersil, 8 CIT at —, 600 F. Supp. at 223. 

The Court held that implementation of this congressional intent was not necessarily dependent upon a finding 
by the Secretary of the Treasury. This conclusion was reached by looking at what had been considered in other 
cases decided under section 1315(d). Given that ‘many cases have passed on the Sregng of whether an actual 
uniform practice existed,” one is led to “conclude that the issue was meaningful to the determination. Other- 
wise, it would seem that the courts were engaging in useless formulations.” 8 CIT at —, 600 F. Supp., at 224. 

Second, the effect of having section 1315(d) dependent on a finding by the Secretary would be the n 
of the Congressional purpose in certain cases: 

Pee we Ga eies wens oe by: herder npeaore terete nag boar ary Samer ome 
or not exist, rmination is wit Secretary’s congressionally designated discretion. 
Wash a Ces ek Se 86 (1946). beck o doecudeetion anaent be dis- 
mogard Re este for an abuse of that discretion. _ See Rank Precision Industri, Ine 
United tates, “8 cP 7 660 F.2d 476, 480 (1981). In the absence of an affirmative or negative 
ding, however, Soran ace aes a song Sanaten it. I Gels ontanastion, 
['well’heed Chist Judge Mar key’s a in the Disiro, Peart cane that to hold otherwise 
“would render ca, a nullity in the OS er bt ran fier, 
finding.” Ditbro Pearl Co. v. United States 62 COPA 95 91, 518 Fad 


ring). 
8 CIT at at —, 600 F. Supp. at 224. 
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involved, the Court finds that plaintiff was entitled to rely upon 
the continued classification of its optical types under items 540.11 
and 540.41 absent published notice of a contemplated change in 
classification practice pursuant to section 1315(d). 

The only authority directly on point indicates that the classifica- 
tion practice here has existed well beyond the time span required 
for an established and uniform practice. Thus, in Emil Dienert v. 
United States, 9 Cust. Ct. 411, Abs. 47,544 (1942), the court found 
that 5 to 8 years of classifying merchandise as a particular article 
constituted an established and uniform practice. Since there was 
no evidence that notice to impose a higher rate was published, the 
court held that “Treasury officials did not comply with the provi- 
sions of section 6, Customs Administrative Act of 1938 [19 U.S.C. 
§ 1315(d)],” and that the action of the collector in classifying the ar- 
ticles under a new category was “without legal force and effect.” 
Id. at 412. The court did not discuss the necessity of a finding. 

In many of the cases involving section 1315(d), the issue was 
whether or not some action by Customs constituted a finding. See 
Heraeus-Amersil, 8 CIT at — n.7, 600 F. Supp. at 224 n.7. The 
actual existence of an established and uniform practice has never- 
theless often been discussed by the courts to support holdings that 
the Secretary of the Treasury had not made a section 1315(d) find- 
ing. E.g., Siemens America, Inc. v. United States, 692 F.2d 1382 
(Fed. Cir. 1982), aff'g 2 CIT 136 (1981); see Heraeus-Amersil, 8 CIT 
— n.8, 600 F. Supp. at 10 n.8. These discussions are helpful, howev- 
er, in demonstrating what practices on the part of Customs are not 
established and uniform. 

In Siemens, 100 entries of merchandise classified under a particu- 
lar item number over possibly 2 years at a single port was not 
enough to create de facto an established and uniform practice. 2 
CIT at 139. That controversy centered on a ruling letter pertaining 
to future importations of the plaintiff's merchandise. The plaintiff 
argued that the letter followed by a corresponding 2 years of uni- 
‘form classifications constituted a uniform and established practice. 
Evidence showed, however, that entries just prior to the letter were 
liquidated under another item number, with protests denied after 
the letter, suggesting that Customs had not definitively decided on 
the correct classification. See Siemens, 692 F. 2d at 1384 & n.*. 

Similarly, in Washington Handle Co. v. United States, 34 CCPA 
80, C.A.D. 346 (1946), like classification treatment of twenty-eight 
shipments over a 2-year period was not enough to create an estab- 
lished and uniform practice. Important to the court was the “con- 
siderable uncertainty” as to the proper classification during even 
the 2-year period. Id. at 86. 

Prior discussions demonstrate that when Customs has not had a 
reasonable opportunity to investigate adequately the proper classi- 
fication for a type of imported merchandise, an established and 
uniform practice will not arise in the interim. In Naumes Forward- 
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ing Service v. United States, 42 CCPA 110, C.A.D. 581 (1955), for ex- 
ample, Customs re-evaluated its method for determining the ratio 
representing the amount of imported concentrated lemon juice to 
natural juice. The court found that Customs was not required to 
follow the notice provisions of section 1315(d) when changing from 
a practice employed in liquidating entries over 2-month period to 
one “based on ‘the best current and authentic data.’” Jd. at 112. 

In the case now before the Court, nothing indicates that Customs 
was uncertain or was reconsidering the classification of fused 
quartz/fused silica prior to changing the classification of this mer- 
chandise. The Court is impressed that the practice existed for at 
least 10 years. Only upon reassignment of advisory classification 
responsibility did an import specialist initiate the change to classi- 
fication under item 540.67. Unless Customs publishes notice of a 
contemplated change, the legislative objective under section 1315(d) 
of “lending certainty to the importing process” would clearly be 
circumvented. See Heraeus-Amersil, 8 CIT at —, 600 F. Supp. at 
223. The failure of Customs to provide notice is not excused by the 
omission of a “finding” regarding an established and uniform prac- 
tice. 

In adhering to the above conclusion, the Court does not endorse 
plaintiff's further contention that Customs is bound ad infinitum 
by a now discontinued “established and uniform practice” unless 
Customs publishes notice of the change in classification practice. 
Merchandise of entries subsequent to the change is not necessarily 
entitled to classification based on an administrative practice that 
has been discontinued and is therefore in retrospect no longer es- 
tablished and uniform. This result is different from that of the situ- 
ation in which the importer bases its claimed classification on a 
finding by the Secretary of the Treasury that an established and 
uniform practice existed. See Rank Precision Industries, Inc. v. 
United States, 68 CCPA 78, 84, C.A.D. 1269, 660 F. 2d 470, 480 
(1981). Just as an importer’s claim may be based on an actual uni- 
form practice, so may the claim be extinguished by the discontinu- 
ance of such practice. Adoption of plaintiff's position could lead to 
the absurd result of allowing importers to go back through the 
records, find long-discontinued “established and uniform practices” 
and protest classifications accordingly, in total disregard of what 
everyone involve knows is the current position of Customs regard- 
ing the merchandise. 

In the case before the Court, there is no question that plaintiff 
was on actual notice of the change in classification practice as of 
December 30, 1977. The subsequent group of importations involved 
in this action was not entered until April of 1981. Plaintiff is there- 
fore not entitled to have these later entries of merchandise classi- 
fied on the basis of a practice which Customs had discontinued and 
not followed for over 3 years. 
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CoNCLUSION 


For the foregoing reasons, plaintiffs motion for summary judg- 
ment is granted in part. In these circumstances where Customs dis- 
played no ambivalence as to the classification of plaintiff's mer- 
chandise for 10 years in 300 liquidations, the Court holds that as a 
matter of law an established and uniform practice existed. For 
merchandise entered prior to the discontinuance of the practice, 
Customs’ classification under a variant item number would have 
been valid only if preceded by publishing notice of the change pur- 
suant to 19 U.S.C. § 1315(d). Customs may dispense with the publi- 
cation requirement only after the practice has been discontinued 
and an importer is on actual or constructive notice of the discon- 
tinuance. The involved entries made before December 30, 1977, 
must accordingly be reliquidated under item 540.11 or 540.41. 

Regarding those entries occurring after December 30, 1977, plain- 
tiffs motion for summary judgment is denied and defendant’s 
cross-motion respecting plaintiff's claim under section 1315(d) is 
granted. As plaintiff was aware that the administrative practice 
upon which it had based its claimed classification of merchandise 
in the later entries had long been discontinued, the established and 
uniform practice claim as to these entries must be dismissed. 


(Slip Op. 85-89) 


ALGOMA TUBE CorRP., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 80-9-01543 


OPINION AND ORDER 
[Judgment for plaintiff.] 


(Decided August 28, 1985) 
aan” Richardson & Colburn (E. Thomas Honey and John J. Galvin) for plain- 


milend K. Willard, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge; International Trade Field Office, John J. Mahon, United States Department 
of Justice, Civil Division, for defendant. 


Restani, Judge: This case concerns the tariff classification of 
unthreaded seamless alloy steel plain end oil well casing which has 
been quenched and tempered. This matter is before the court on 
plaintiff's motion for summary judgment and defendant’s cross- 
motion pursuant to Rules 7 and 56 of the Rules of the United 
States Court of International Trade. 


I 


The seamless alloy steel plain end oil well casing at issue con- 
forms to the American Petroleum Institute’s (API) specification SA 
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for Grade N80 Oil Well Casing. This steel product has been heat 
treated by quenching and tempering to improve the steel’s proper- 
ties and characteristics such as yield strength, tensile strength, 
elongation efficiency and collapse resistance. Quenching is a proc- 
ess of rapidly cooling hot rolled steel usually by water spray to 
avoid transformation of the steel at temperatures above the mar- 
tensite range.’ Tempering consists of preheating previously 
quenched steel to a predetermined temperature below the critical 
range and then maintaining that predetermined temperature for a 
specified time before cooling.” Alternatively, the improvements due 
to quenching and tempering can be achieved by initially using a 
higher grade of steel in the manufacture of oil well casing. The 
plain end casing in the instant case was not threaded. Unlike 
quenching and tempering, threading is a mechanical process of ma- 
chining, rather than a process of heat treating, steel. 

The plain end oil well casing at issue was entered on May 4, 
1979. The United States Customs Service (Customs) classified the 
merchandise under item 610.43 of the Tariff Schedules of the 
United States (TSUS) (1978) as alloy steel pipes conforming to the 
API specifications for oil well casing, threaded or otherwise ad- 
vanced.* Accordingly, on June 1, 1979, the merchandise was liqui- 
dated at the rate of 11% ad valorem plus additional duties based 
on the alloy content. Plaintiff claims that the oil well casing should 
be classified under item 610.40 as alloy steel pipe conforming to the 
API specifications for oil well casing not threaded and not other- 
wise advanced with duties at the rate of 0.1¢ per pound plus 4% ad 
valorem plus additional duties on the alloy content. 

The issue presented in this case, therefore, is whether the 
quenching and tempering operations performed on the imported 


” refers to “the temperature interval between the temperature at which the for- 
hardest microconstituent of steel] initiates and the temperature at which the forma- 
aes beneatan® McGraw-Hill Dictionary of Scientific and Technical Terms 976 (3d ed. 1984). 
ete ee a temperature range in which chemical transformations occur. Webster's Third Interna- 
tional Dictionary 538 (15th ed. 1968). 
*The relevant TSUS provisions in this case state: 


ite. oe , 
610. Alloy steel 20.’ .........0.0+ 0.1¢ per Ib. + 4% ad val. + additional duties (see 
headnote 4) 


Threaded or otherwise ad- 
vanced:. 


(Classified 
e Sins Alloy steel 20.’s ...........00+. 11% ad val. + additional duties (see headnote 4) 


* Plaintiff does not contest the additional duties based on the alloy content. 
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merchandise constitute advancement which would exclude the cas- 
ings from classification under item 610.40. In resolving this dispute, 
the court. must interpret the TSUS to reflect Congressional intent. 
United States v. S.H. Kress & Co., 46 CCPA 135, 137, C.A.D. 716 
(1959); FAG Bearings, Ltd. v. United States, 9 CIT —, Slip Op. 85- 
52 at 3 (1985) (citing United States v. Siemens Amercia, Inc., 68 
CCPA 62, 68, C.A.D. 1266, 653 F.2d 471, 476 (1981), cert. denied, 454 
U.S. 1150 (1982)). When construing the TSUS, all parts of the stat- 
ute must be read together and all relevant headnotes should be 
considered. Lyons Export & Import, Inc. v. United States, 59 CCPA 
142, 146, C.A.D. 1056, 461 F.2d 830, 833 (1972) (citing R.H. Macy & 
Co. v. United States, 57 CCPA 115, 118, C.A.D. 988, 428 F.2d 856 
(1970)). 
Headnote 1, Part 2, Schedule 6 of the TSUS states in pertinent 
part: 
Unless the context requires otherwise, the provisions of [part 2] 
apply to the products described by whatever process made (i.e., 
whether rolled, forged, drawn, extruded, cast or sintered) and 
whether or not such products have been subjected to treat- 
ments to i —— the properties or appearance of the metals or 
to protect them against rusting, corrosion or other deteriora- 
tion. These treatments include annealing, tempering, case-hard- 
ening and similar heat-treatments or nitriding; descaling, pick- 
ling, scraping, scalping and other processes to remove oxida- 
tion scale and crust; rough coating with oil, tar, grease, red 
lead, or other material to prevent rusting; polishing, burnish- 
ing, "glazing, artificial oxidation, phosphatizing, and other fin- 
ishing treatments; metallization by cementation, by electro- 
plating, by immersion in a bath of molten metal, or by other 
means; coating with enamel, paint, lacquer, or other non-me- 
tallic substances; and claddi 


(emphasis added). 

Plaintiff argues that there is no language in item 610.40 which 
would preclude the products and processes of Headnote 1 from the 
purview of that item. Plaintiff claims that Congress uses explicit 
language when it creates exceptions to the general provisions of 
Headnote 1. Furthermore, plaintiff argues that under the interpre- 
tive principle of ejusdem generis, the language of item 610.43 man- 
dates that only mechandical processes such as threading constitute 
advancement and that advancement under item 610.43 does not in- 
clude thermal processes. 

Defendant claims that Headnote 1 is inapplicable to classification 
under item 610.43. Defendant argues that Congress does not always 
explicitly state the elements of advancement in Part 6 of the 
TSUS. Defendant also claims that because the oil well casing would 
meet the relevant API specifications without the thermal oper- 
ations, quenching and tempering constitute advancement under 
item 610.43. The government notes that this court’s predecessor 
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— similar heat treatments were advancements under the 

According to defendant, this matter is controlled by the decisions 
in Karl Schroff & Assoc. v. United States, 67 Cust. Ct. 4, C.D. 4244 
(1971), Edward W. Daniel Co. v. United States, 67 Cust. Ct. 132, 
C.D. 4264 (1971), and F.W. Myers & Co. v. United States, 45 Cust. 
Ct. 124, C.D. 2210 (1960). The Schroff case concerned steel gate 
valves that underwent a heat treatment called normalizing, which 
like quenching and tempering improved the consistency of steel. 
Plaintiffs urged that the values were classifiable under TSUS item 
608.25 as “forgings of iron or steel, not machined, not tooled, and 
not otherwise processed after forging.” Ruling against the plaintiff, 
the court explained that normalizing is performed after a forged 
product has cooled. Therefore, the language “not otherwise proc- 
essed after forging” created a specific context in which the excep- 
tion for normalizing set forth in Headnote 1, part 2 did not apply. 
The Daniel case, which was decided in the same year, involved nor- 
malized steel bolts, and classification under item 608.25 was denied 
for the reasons set forth in Schroff. 

The F.W. Myers case concerned the classification of dry sand 
carbon steel or alloy steel castings for valves which were heat 
treated by annealing after casting. The annealing process was re- 
quired by engineering specifications. Because the annealing proc- 
ess, which occurred after casting, advanced the castings beyond the 
‘ status of castings, plaintiff's claim that the product was classifiable 
under the tariff provision then in force for steel castings failed. 

The three cases cited by defendant, however, offer little guidance 
in the instant case. The relevant provisions in both Schroff and 
Daniel contained language concerning the timing of phases in the 
production process which rendered the provisions of Headnote 1 in- 
applicable. The Myers case construed tariff provisions which con- 
tained neither the word “processed” nor the word “advanced.” The 
decision rested in part on the timing of the heat treatment, but pri- 
marily on the fact that the article no longer fit the definition of 
“castings.” Defendant here does not argue that the article at issue 
is no longer an oil well casing of the appropriate dimensions or 
specifications. 

Thus, the primary guide to the disposition of this case is not judi- 
cial precedent, but rather, the tariff schedules themselves. The 
words of the tariff schedules, like the words of any statute “must 
be construed in context and the statutes must be harmonized, both 
internally and with each other, to the extent possible.” Pacific 
Mutual Life Insurance Co. v. American Guaranty Life Insurance 
Co., 722 F.2d 1498, 1500 (9th Cir. 1984). It is “fundamental that a 
section of a statute should not be read in isolation from the context 
of the whole Act, and in fulfilling [its] responsibility in interpreting 
legislation, [the court] ‘must not be guided by a single sentence or 
member of a sentence, but [should] look to the provisions of the 
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whole law, and to its object and policy.” Richards v. United States, 
396 US. 1, 11 (1961) (quoting United States v. Heirs of Boisodore, 49 
US. (8 How.) 113, 122 (1849)); see also Puerto Rico v. Shell Co., 302 
U.S. 258, 258 (1937); Sea-Land Service, Inc. v. United States, 493 
F.2d 1357, 1364 (Ct. Cl. 1974), cert. denied, 419 U.S. 840 (1974). Thus, 
the court must look to related items in Schedule 6. 

Defendant argues that Congress does not always mention a ther- 
mal process specifically when excepting it from the purview of 
Headnote 1 of Schedule 6. However, an overall review of Schedule 
6 yields the conclusion that Congress specifically invokes words re- 
ferring to thermal and chemical processes when creating excep- 
tions to Headnote 1, or uses other clearly limiting language. The 
government itself notes the reference in items 608.70 to 608.78 to 
tempered (a heating process) and non-terapered wire rods, as well 
as a similar reference in items 608.84 to 608.88 to pickled (a chemi- 
cal process) and non-pickled plates and sheets of iron or steel. 
Items 608.70 to 608.78 also mention the words “treated” and “non- 
treated.” See also Scroff and Daniel, discussed previously. 

Thus, Congress does use specific terminology when creating ex- 
ceptions to the normal rule regarding thermal treatment processes. 
“(Wjhere a particular provision appears in a statute, the failure to 
include that same provision in another section will not be deemed 
to have been inadvertent.” Kentucky ex rel. Hancock v. Ruckels- 
haus, 362 F.Supp. 360, 365 (W.D. Ky 1973), aff'd 497 F.2d 1172 (6th 
Cir. 1974), aff'd sub nom, Hancock v. Train 426 U.S. 167 (1976) 
(citing 2J Sutherland, Statutory Construction, 4915 (8rd ed. 1943); 
see Dunlop v. First National Bank of Arizona, 399 F.Supp. 855, 856 
(D.Arix. 1975); see also 2A Sutherland, Statutory Construction, 
S47.23 (4th ed. 1984). This hoary maxim seems to have particular 
vitality when applied to carefully constructed and intertwined stat- 
utory provisions such as those found in Schedule 6 of the TSUS. 
Had Congress wished to exclude the thermal processes of quench- 
ing and tempering from item 610.40, it simply would have added 
clear language to that effect, as it did in other items of the same 
Schedule. ® 

Additionally, precedent does provide some support for the 
claimed classification. United States v. Phillipp Overseas, Inc., 68 
CCPA 43, C.A.D. 1263, 651 F.2d 747 (1981) involved the classifica- 
tion of stainless steel angles which had been annealed and then 
chemically treated by “pickling.” The government classified the 
product under item 609.86 as angles, shapes and sections—drilled, 
punched, or otherwise advanced. The Customs Court ordered re- 
classification under item 609.82 as alloy or steel angles. Phillipp 
Overseas, Inc. v. United States, 84 Cust. Ct. 200, C.D. 4859, 496 F. 
Supp. 273 (1980). The Court of Customs and Patent Appeals af- 


*Defendant’s argument that quenching and tempering constitute advancement because such processes are not 
required by API specifications lacks merit. The tariff provision does not refer to “otherwise advanced” beyond 
the lowest state necessary to meet API standards. 
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firmed. Resting its decision on the canon of statutory construction, 
ejusdem generis, the CCPA explained: 


We do, however, on the basis of ejusdem generis, conclude 
that it would be stretching the i to hold that even 
though headnote 1 expressly allows annealing and pickling, 
“Drilled, punched, or otherwise advanced” in the heading supe- 
rior to Item 609.86, modifies that allowance pursuant to the 
phrase in headnote 1, “Unless the context requires otherwise.” 


Drilling and punching are not ejusdem generis with annealing 
and pickling, and we therefore hold that the context of the 
7 superior to Item 609.86 is not one which “requires oth- 


Phillipp Overseas, 68 CCPA at 49, 651 F.2d at 75. 

“Ejusdem generis means literally ‘of the same kind.’ It is a rule 
which the courts have applied as an aid to interpreting the intent 
to the legislature, in providing for a class of articles, after first spe- 
cifically enumerating two or more members of that class.” Kotake 
Co. v. United States, 58 Cust. Ct. 196, 199, C.D. 2934, 266 F. Supp. 
385, 387 (1967) (citing G.F. Goldkamp & Co. v. United States, 39 
Cust. Ct. 420, Abs. No. 61,194 (1957)). See generally Sutherland Stat 
Const § 47.17 (4th Ed. 1984). In the instant case, the class of enu- 
merated articles contains only a single defining term, that is, 
“threaded.” Thus, it is more difficult to determine what common 
element is found among the processes indicated by the words “oth- 
erwise advanced,” than it would be in the case of a statute with 
several defining terms. Nonetheless, because the state achieved by 
the heating processes involved here may be attained by using a 
higher grade of steel initially, it is unlikely that the heating proc- 
esses result in the article being “otherwise advanced” within the 
meaning of this statute. Furthermore, the facts of the instant case 
closely parallel those in Phillipp Overseas. Both cases involve at- 
tempts by Customs to classify heat or chemically treated products 
under provisions which speak only of mechanical processes such as 
drilling or threading. Unlike the provisions at issue in Daniel, in 
Schroff, and perhaps, in Myers, the relevant tariff provisions in this 
case and in Phillipp Overseas do not involve the time in the pro- 
duction process at which the relevant treatment occurs. Given the 
entire structure of Schedule 6 and the context of the use of the 
word “advanced” in the item at issue, the court finds that quench- 
ing and tempering do not cause the casings involved here to be 
“otherwise advanced.” 

Accordingly, plaintiff has overcome the presumption of correct- 
ness attaching to defendants’ classification. Plaintiff's motion for 
summary judgment is granted and defendant’s cross-motion for 
summary judgment is denied. The District Director of Customs is 
directed to reclassify the subject merchandise under item 610.40, 
TSUS. 
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>PRAISEMENT DECISIONS 


PORT OF ENTRY AND 


Invoiced CIF or C&F prices | C.B.S. Imports, Corp., C.D. | New York 
less the statutory deduc-| 4739 Not stated 
tions for ocean freight 
and insurance 


Appraised values less 7.5% | Agreed statement of facts | Los Angeles 
thereof, net packed Pipe fittings 


Appraised unit values less | Agreed statement of facts | Los Angeles 
7.5% thereof, net packed Chinaware 


Appraised unit values less | Agreed statement of facts | Los Angeles 
1.5% thereof, net packed Flatware 


Appraised unit values less | Agreed statement of facts | Los Angeles 
7.5% thereof, net packed Sewing machines 


Appraised unit values less | Agreed statement of facts | Los Angeles 
1.5% thereof, net packed Binoculars 


Appraised unit values ‘less | Agreed statement of facts 
7.5% thereof, net packed 





R61/19913, 
etc. 


National Silver Co. 


National Silver Co. R63/5034, 
etc. 


R63/11513, 
etc. 





F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit in- 
voice prices and ap 
praised values 

Appraised unit values less 
7.5% thereof, net packed 


Appraised unit values less 
1.5% thereof, net packed 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit in- 
voice prices and ap 
praised values, items 
marked A 

Appraised unit values less 
7.5% thereof, net packed, 
items marked B 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit in- 
voice prices and ap 
praised values 


F.o.b. unit invoice prices 


Appraised unit values less 
1.5% thereof, net packed 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit in- 
voice prices and ap- 
praised values 


Agreed statement of facts 


Agreed statement of facts 
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ABSTRACTED REAPPRAISE! 


os 
DATE ¢ OF COURT NO. hepire a 
DECISION | mane | court no, oe ON | 


R85/425 Watson, J. National Silver Co. R68/12113 | Export value 
August 23, 
1985 


Sun Coast 291713-A, 


4 


PORT OF ENTRY AND 


DECISIONS—Continued 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit in- 
voice prices and ap 
praised values 

F.ob. unit invoice prices 
plus 20% of difference 
between f.o.b. unit in- 
voice prices and ap- 
praised values 


F.ob. unit invoice prices 
plus 20% of difference 
between f.o.b. unit in- 
voice prices and ap 


praised values 


Appraised unit values less 
7.5% thereof, net packed 


Appraised unit values less 
1.5% thereof, net packed 


Appraised unit values less 
7.5% thereof, net packed 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit in- 
voice prices and ap 
praised values 

F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit in- 
voice prices and ap 
praised values 


Agreed statemetn of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Los Angeles 
Flatware 
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